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SUPREME  COURT  OF  ONTARIO 
DIVISIONAL  COURT 
J.  Holland^  White  and  Barr^  JJ. 


No.  801/85 


IN  THE  MATTER  OF  The  Ontario 
Human  Rights  Code,   S.O.  1981, 
c.   53,   as  amended; 

AND  IN  THE  MATTER  OF  The 
Complaint  made  by  Mr.  Michael  G. 
Bates,  of  Islington,  Ontario, 
alleging  discrimination  in  the 
right  to  contract  and  services, 
goods  and  facilities  by  the 
Zurich  Insurance  Company,  188 
University  Avenue,  Toronto, 
Ontario . 

BETWEEN: 

ZURICH  INSURANCE  COMPANY 

Respondent/ 
Appellant 

-and- 

ONTARIO  HUMAN  RIGHTS  COMMISSION, 
MICHAEL  G.  BATES 

Applicant  &  Complainant 
(Respondents ) 


THE  COURT: 


J.  F.  Howard,  Q.C.  and 
N.  Finkelstein  for  the 
respondent /appellant 


T.  H.  Wickett,  Q.C.  and 
Ms.  J.  E.  Minor  for  the 
Ontario  Human  Rights 
Commission 


Heard: 


This  is  an  appeal  from  the  decision  of  a  Board  of  In- 
quiry appointed  under  the  Ontario  Human  Rights  Code.  The  issue 
to  be  determined  by  the  Board  was  whether  the  premium  quoted  to 
the  complainant,  a  single  20  year  old  male  driver  in  March,  1983 


for  a  policy  of  motor  vehicle  liability  insurance,  discriminated 


> 
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against  his  rights  provided  in  sections  1  and  3  of  the  Ontario 
Human  Rights  Code  as  the  rate  resulted  from  a  classification 
having  as  its  components  sex,   age  and  marital  status.     The  Board 
of  Inquiry  held  that  discrimination  not  permitted  by  the  statute 
had  been  established.     It  is  from  this  decision  that  Zurich 
appeals . 


The  appeal  to  this  court  is  brought  pursuant  to  section 

41  of  the  statute.     Subsection  41(3)  reads: 

41(3)     An  appeal  under  this  section  may  be 
made  on  questions  of  law  or  fact  or  both 
and  the  court  may  affirm  or  reverse  the 
decision  or  order  of  the  board  of  inquiry 
or  direct  the  board  to  make  any  decision 
or  order  that  the  board  is  authorized  to 
make  under  this  Act  and  the  court  may 
substitute  its  opinion  for  that  of  the 
board. 


Zurich  concedes  that  prima  facie  the  rate  classifi- 
cation employed  does  discriminate  against  unmarried  male  drivers 
under  25,  but  submitted  that  this  is  within  the  exception  set  out 
in  section  21.     Section  21  of  the  Code  is  central  to  the  deter- 
mination of  this  appeal  and  to  the  submissions  made  by  all 
parties.     That  section  provides: 

21.     The  right  under  sections  1  and  3  to 
equal  treatment  with  respect  to  services 
and  to  contract  on  equal  terms,  without 
discrimination  because  of  age,  sex,  mari- 
tal status,   family  status  or  handicap,  is 
not  infringed  where  a  contract  of  auto- 
mobile,  life,   accident  or  sickness  or 
disability  insurance  or  a  contract  of 
group  insurance  between  an  insurer  and  an 
association  or  person  other  than  an 
employer,   or  a  life  annuity,  differen- 
tiates or  makes  a  distinction,  exclusion 
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or  preference  on  reasonable  and  bona  fide 
grounds  because  of  age,   sex,  marital 
status,   family  status  or  handicap. 

The  Ontario  Human  Rights  Code  came  into  force  on  June 
15,   1982.     Section  46  provides  that  the  act  has  primacy  over  all 
other  acts,   unless  otherwise  provided.     However,   section  46(3) 
provides  that  the  primacy  "does  not  apply  to  an  act  or  regulation 
heretofore  enacted  or  made  until  two  years  after  this  act  comes 
into  force".     At  the  time  of  the  complaint  made  by  Mr.  Bates  in 
March  1983,  and  applying  well  established  rules  of  statutory 
interpretation,  the  provisions  of  the  Insurance  Act,  being  spe- 
cific legislation  relating  to  the  rights  and  obligations  of  the 
Superintendent  and  the  industry,  would  govern.     Relevant  provi- 
sions of  the  statute  are  sections  80(1)  and  (2)  and  sections 
393-396,  which  sections  set  out  broad  powers  granted  to  the 
Superintendent.     However,  we  intend  to  consider  the  appeal  on  the 
merits  and  without  regard  to  the  exception  created  by  s.  46(3). 

Historical  Background; 

In  193  0,   a  committee  appointed  by  the  Superintendent 
recommended  the  adoption  of  a  compulsory  standardized  statistical 
plan  for  the  insurance  industry,  which  plan  was  accepted  and  put 
in  place  by  the  Superintendent.     The  Canadian  Automobile  Indem- 
nity Association  was  appointed  by  the  government  of  Ontario  as 
agent  for  the  gathering  and  correlation  of  the  statistics  called 
for  under  the  plan.     Section  80(1)   of  the  Insurance  Act  required 
each  insurer  to  prepare  and  file  a  statistical  return  as  the 
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Superintendent  may  require  and  in  such  form  and  manner  according 
to  such  system  of  classification  as  he  may  require.     This  has 
been  carried  out  and,   from  time  to  time,  changes  have  been  made 
to  classifications  within  the  plan.     An  example  of  one  such 
change  was  that  in  1979,  one  classification   (relating  to  drivers 
between  the  ages  of  25-29)  was  dropped.     The  statistics  so 
gathered  have  been  received  by  the  Superintendent  and  have  been 
acted  upon  by  him  in  the  operation  of  his  office.  Classification 
employed  in  this  process  involve  a  differentiation  on  the  basis 
of  age,   sex  and  marital  status  for  drivers  under  25  years  of  age. 


The  broad  powers  of  the  Superintendent,  and  in  parti- 
cular those  found  in  sections  393-396,   do  not  appear  to  have  been 
expressly  exercised  so  as  to  direct  any  change  of  classification 
and,  in  particular,  to  eliminate  classifications  based  on  sex, 
age  and  marital  status.     These  criteria  have  historically  been  an 
important  consideration  upon  which  rate  structures  have  ultimate- 
ly been  established  within  the  insurance  industry. 


It  is  conceded  that  in  the  insurance  industry  it  is 
necessary  that  there  be  classification  by  groups  and  that  the 
statistics  gathered  as  a  result  of  such  grouping  are  required  for 
a  re-consideration  of  classification.     It  is  also  conceded  that 
the  statistics  gathered  under  the  statistical  plan  were  and  are 
the  only  statistics  available  to  Zurich,  and  to  most  other 
automobile  insurers,   in  this  province. 
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The  Facility  Association  came  into  existence  in  Ontario 
in  1979  by  virtue  of  section  6  of  the  Compulsory  Automobile  Insu- 
rance Act  as  a  means  of  guaranteeing  a  readily  accessible  insu- 
rance market  for  all  licensed  owners  and  operators  of  vehicles  in 
Ontario.  The  Facility  Association  is  under  the  direct  control  of 
the  Superintendent  and  he  approved  a  classification  structure  for 
its  purposes  which  was  based  upon  considerations  of  age,  sex  and 
marital  status. 

The  issue  on  appeal  -  The  interpretation  of  Section  21 

Before  turning  to  section  21,  some  comment  should  be 
made  on  other  issues  raised. 

A  major  thrust  of  counsel  for  the  respondents  was  that 
no  evidence  had  been  called  before  the  Board  of  Inquiry  to 
support  the  creation  of  the  classification  system  and  that  doubts 
exist  as  to  its  correctness.     Counsel  reasoned  that  no  justifica- 
tions had  been  shown  for  using  the  age  of  25  as  a  cut-off  point 
and  for  the  use  of  sex,   age  and  marital  status.     Further,   it  was 
urged  that  as  mileage  driven  appeared  to  be  a  satisfactory  method 
for  classification  of  drivers  over  25,  no  basis  for  using  a 
different,   discriminatory  system  for  drivers  under  25  had  been 
demonstrated. 

These  points  may  be  simply  answered.     The  initial 
concept  of  such  classification  for  drivers  appears  to  have  its 
origin  in  the  statistical  plan  recommended  by  the 


Superintendent's  Committee  and  which  was  then  adopted  by  him.  No 
doubt  intuitive  reasoning  was  employed  by  the  framers  of  the 
plan.     There  is  clear  evidence  from  the  statistics  gathered  as  a 
consequence  that  supports  the  classification  system  in  use  both 
then  and  now.     A  driver  under  25  years  of  age  presents  a  greater 
statistical  risk  than  one  over  25,   and  within  the  grouping  of 
under  25  drivers,  there  is  statistical  justification  for  the 
grouping  by  sex,   age  and  marital  status.     The  group  into  which 
Mr.  Bates  fell  has  a  significantly  higher  "loss  cost"  than  any 
other . 

While  doubts  may  exist  that  the  present  system  of 
classification  by  sex,  age  and  marital  status  of  under  25  year 
old  drivers  need  be  continued,   it  was,   in  1983  and  is  still,  the 
"only  game  in  town".     It  is  just  as  true  to  say  that  no  criteria 
presently  exists  for  resolving  these  doubts,  one  way  or  the 
other.     It  is  understandable  that  no  matter  what  classification 
system  is  in  place,  doubts  will  exist  as  to  its  appropriateness. 
Time  will  tell  whether  the  added  statistics  now  being  gathered  by 
the  industry,  by  reason  of  agreement  with  the  Superintendent, 
will  provide  a  foundation  for  a  re-structuring  of  the  present 
system  of  classification  so  as  to  reduce,  or  eliminate,  sex,  age 
and  marital  status  as  items  to  be  considered. 

The  Board  of  Inquiry,   in  pursuing  its  task,  was  requi- 
red to  interpret  section  21  of  the  Code  and  in  this  interpreta- 
tion,  it  fell  into  error.     The  precise  question  before  it  was 
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whether  Zurich  had  reasonable  and  bona  fide  grounds  for  acting 

upon  a  classification  of  risks  which  employed  considerations  of 

age,   sex  and  marital  status.     That  Zurich  acted  bona  fide  was 

conceded  before  the  Board.     The  Board  commented  on  this  in  the 

following  language: 

The  complainant  in  this  case  does  not 
allege  any  dishonesty,  bad  faith  or  malice 
on  the  part  of  the  respondent,  and  no 
ulterior  motive  has  been  shown  or  even 
suggested,   and  I  have  no  doubt  that  Zurich 
and  the  insurance  industry  have  acted  in 
good  faith  and  that  the  classification  of 
drivers  was  developped  for  legitimate 
economic  and  business  reasons. 

Section  21  of  the  Act  provides,  in  effect,  that  the 
rights  to  equal  treatment  with  respect  to  services  and  to  con- 
tract on  equal  terms  without  discrimination  are  not  infringed 
where  a  contract  of  automobile  insurance  differentiates  on 
reasonable  and  bona  fide  grounds  because  of  age,  sex  or  marital 
status.     In  construing  the  words  "reasonable  and  bona  fide 
grounds",  the  Board  of  Inquiry  was  referred  to  the  decision  of 
the  Supreme  Court  of  Canada  in  Ontario  Human  Rights  Commission  et 
al.  v.  The  Borough  of  Etobicoke   (1982),   1  S.C.R.  202.     This  case 
was  concerned  with  s.  4(6)  of  the  Code  which  was  in  effect  at 
that  time  and  permitted  discrimination  on  the  basis  of  age,  sex 
or  marital  status  where  such  were  "bona  fide  occupational  classi- 
fications and  requirements  for  the  position  of  employment." 
[Emphasis  added.]     In  that  case,   the  Board  of  Inquiry  had  pro- 
pounded the  following  test  to  determine  bona  fide  occupational 
qualifications : 
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To  be  a  bona  fide  occupational  qualifi- 
cation and  requirement  a  limitation,  such 
as  a  mandatory  retirement  at  a  fixed  age, 
must  be  imposed  honestly,   in  good  faith, 
and  in  the  sincerely  held  belief  that  such 
limitation  is  imposed  in  the  interests  of 
the  adequate  performance  of  the  work 
involved  with  all  reasonable  dispatch, 
safety  and  economy,  and  not  for  ulterior  or 
extraneous  reasons  aimed  at  objectives 
which  could  defeat  the  purpose  of  the  Code. 
In  addition  it  must  be  related  in  an 
objective  sense  to  the  performance  of  the 
employment  concerned,   in  that  it  is 
reasonably  necessary  to  assure  the 
efficient  and  economical  performance  of  the 
job  without  endangering  the  employee,  his 
fellow  employees  and  the  general  public. 


This  test  was  considered  by  the  Board  of  Inquiry  in  the 
instant  case.     The  Board,  holding  that  no  improper  motive  had 
•  been  shown  or  even  suggested,   turned  to  consider  the  latter  part 
of  this  test  which  uses  the  words  "reasonably  necessary".  The 
Board  then  considered  American  employment  cases  where  the 
employer  was  required  to  show  that  his  discrimination  was  "rea- 
sonably necessary".     After  discussing  these,  the  Board  held  that 
the  onus  was  upon  the  party  alleged  to  be  discriminating  to  show 
"that  the  very  existence  of  its  business  would  be  undermined  if 
it  could  no  longer  rely  on  discriminatory  group  characteristics 
in  its  rate  classification  system". 


Thus,   in  the  course  of  its  judgment  the  Board 
progressed  from  the  statutory  requirement  that  the  insurer  show 
that  it  proceeded  on     "reasonable  and  bona  fide  grounds"  to  a 
requirement  that  the  insuer  establish  that  its  grounds  were 
"reasonably  necessary".     After  a  consideration  of  American  cases. 
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it  made  a  further  leap  to  a  requirement  that  the  insurer 
establish  "that  the  very  existence  of  the  business  would  be 
undermined  if  the  discriminatory  requirements  could  not  be  relied 
upon" . 


In  our  view,  neither  of  these  leaps  can  be  justified. 
Something  may  be  reasonable  without  being  necessary.  Something 
may  be  reasonable  without  being  so  essential  that  the  existence 
of  an  industry  will  be  undermined  if  it  cannot  be  relied  upon. 


The  Board  held  that  Zurich  had  failed  to  establish  that 
the  very  existence  of  its  business  would  be  undermined  if  it 
could  no  longer  rely  on  discriminatory  group  classifications  in 
its  rate  qualification  system. 


It  is  trite  that  the  general  rule  in  construing 
statutes  is  that  the  words  should  be  construed  according  to  their 
plain  meaning  unless  the  context  or  circumstances  show  that  they 
were  used  in  a  special  sense  different  from  their  ordinary 
grammatical  sense.     There  can  be  no  justification  for 
substituting  for  the  plain  words  "reasonable  and  bona  fide 
grounds",  the  concept  of  the  undermining  of  the  business' 
existence.     There  is  no  warrant  in  the  Canadian  cases  for  any 
such  extension  of  the  statutory  requirement. 
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Alternatively ,   it  was  urged  upon  us  that  the  words 
"reasonably  necessary"  should  be  imported  to  the  present  case 
from  the  Etobicoke  decisions. 

It  is  essential  to  remember  that  the  words  being 
construed  in  the  Etobicoke  case  were  "bona  fide  occupational 
classifications  and  requirements".     The  Etobicoke  case  was  an 
employment  case.     In  employment  cases  it  is  obvious  that  it  is 
not  enough  for  the  employer  to  show  that  the  qualifications  or 
his  requirements  were  not  imposed  from  any  improper  motive.  The 
employer  might,   in  good  faith,   impose  requirements  which  would 
defeat  the  plain  purpose  of  the  legislation.     A  bona  fide 
occupational  qualification  in  this  context  must  have  a  genuine 
occupational  requirement.     It  was  in  this  sense  that  Etobicoke 
held  that  to  be  a  bona  fide  occupational  qualification,  the 
qualification  must  be  shown  to  be  reasonably  necessary. 


In  employment  cases,   individual  applicants  can  and  must 
be  assessed  but  as  the  Board  of  Inquiry  in  the  instant  case 
noted,  it  is  not  feasible  to  assess  each  of  four  million  Ontario 
drivers.     It  is  common  ground  that  they  must  be  considered  in 
classes.     Here,  the  many  who  are  skilled,  experienced,  careful 
and  lucky  will  subsidize  those  who  are  not.     The  necessity  for 
classification  is  recognized  by  s.  21. 
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In  employment  cases  it  is  necessary  to  add  a  secondary 
requirement  of  reasonable  necessity  in  order  to  achieve  the 
purpose  of  the  legislation. 

In  our  view,   there  is  no  justification  in  construing 
the  words  of  s.  21  to  substitute  for  "reasonable  and  bona  fide 
grounds"  the  words  "reasonably  necessary  grounds".     If  the 
legislature  had  intended  "reasonably  necessary"  to  be  the  test, 
these  words  would  have  been  used  in  s.  21.     To  use  the  words 
"reasonably  necessary"  in  place  of  "reasonable  and  bona  fide" 
would  make  the  present  word  "reasonable"  in  s.  21  redundant.  We 
cannot  strike  out  the  word  "reasonable"  which  obviously  qualifies 
the  word  "grounds". 

In  coming  to  this  conclusion,  we  do  not  overlook  the 
purpose  and  objects  of  the  Code  as  derived  from  the  preamble,  nor 
the  direction  given  by  the  Supreme  Court  of  Canada  as  to  the 
approach  to  be  taken  to  the  interpretation  of  "constitutional" 
and  "near  constitutional"  enactments.     The  need  to  employ  these 
methods  of  interpretation  does  not  arise  in  the  present  case. 

We  conclude  that  the  words  "reasonable  and  bona  fide 
grounds",  as  used  in  section  21,  are  to  be  construed  according  to 
their  plain  meaning. 
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We  therefore  turn  to  a  consideration  of  whether  the 
grounds  were  reasonable.     It  is  our  view  that  the  distinctions 
created  by  the  classification  system  are  reasonable  distinctions 
based  on  age,   sex,   and  marital  status.     The  available  statistical 
information  demonstrates  clearly  that  the  single  male  driver 
under  25  years  of  age  is  the  highest  risk  classification. 
Average  costs  resulting  from  claims  within  that  classification 
are  triple  those  of  the  average  class.     The  statistics  show  that 
premium  income  from  this  class  is  not  sufficient  to  satisfy  the 
loss  costs  of  the  class.     The  premium  charged  to  the  single  male 
driver  under  25  years  of  age  is,   accordingly,  subsidized  by  other 
classifications.     It  appears  reasonable  that  the  group  causing 
the  highest  loss  costs  should  pay  the  highest  premium.     In  short, 
the  current  classification  system,   although  subject  to  future 
revision  and  current  doubts,   does  embody  distinctions  supported 
by  reasonable,  actuarially  verified  statistics. 

Counsel  for  the  Commission  contended  that  to  rate  the 
complainant  as  a  high  risk  driver  simply  because  he  is  an 
unmarried  male  in  the  19  to  20  year  age  group  is  unfair;  while 
many  in  the  group  may  represent  higher  risks,  the  complainant  may 
not  and,   in  fact,  he  may  be  a  much  better  risk  than  the  other 
members  of  his  group.     However,   it  is  inevitable  that  in  every 
class  there  will  be  drivers  who  represent  worse  or  better  risks 
than  average.     Nonetheless,  the  premium  must  be  based  on  the 
average.     Our  conclusion  in  regards  to  the  reasonableness  of  the 
classifications  is  bolstered  by  the  fact  that  the  statistics 
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compiled  by  the  industry  and  used  by  Zurich  have  been  provided  to 
the  Superintendent  of  Insurance  on  an  ongoing  basis  and  he  has 
made  use  of  that  data  in  the  operation "of  his  office.  Although 
the  Superintendent  possesses  broad  powers  under  the  Insurance  Act 
for  the  regulation  of  the  insurance  industry,   including  powers  to 
require  the  collection  of  statistics  on  any  basis  which  he 
approves,  the  impugned  classifications  have  remained  in  force 
over  a  lengthy  period.     As  well,  the  Superintendent  has  approved 
classifications  based  upon  age,   sex  and  marital  status  with  res- 
pect to  rate  classification  by  the  Facility  Association.  Al- 
though collection  of  data  for  re-assessment  of  existing  classi- 
fications commenced  on  January  1,   1985,  this  data  must  be  col- 
lected over  a  three  year  period  to  be  of  statistical  use.  Thus, 
there  is  at  present  no  basis  for  re-classification.     Absent  such 
a  basis,  the  existing  verified  statistics  provide  a  suitable 
framework  for  reasonable  and  bona  fide  distinctions  to  be  drawn 
through  insurance  classifications.     Although  these  factors  are 
not  in  themselves  determinative  of  the  reasonableness  of  the 
classifications,  they  do  tend  to  show  that  there  is  a  common 
perception,   shared  by  the  industry  and  its  regulators,  of  the 
reasonableness  of  the  classifications. 

In  any  event,   Zurich  here  has  met  the  test  of  "reason- 
able necessity"  because  it  has  relied  upon  the  only  statistics 
available  to  it  which  show  that  the  class  into  which  Mr.  Bates 
fell  was  the  class  generating  the  highest  loss  cost.     It  would 
have  been  irresponsible  to  ignore  those  statistics. 
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In  light  of  our  decision  on  this  point,   it  is 
unnecessary  to  address  the  other  grounds  advanced  either  in 
support  or  opposition  to  the  appeal. 

Conclusion ; 

This  appeal  is  allowed  with  costs.     The  decision  of  the 
Board  of  Inquiry  is  set  aside  and  in  place  thereof  an  order  is  to 
issue  directing  the  Board  to  decide  that  automobile  driver 
classification  for  unmarried  male  drivers  under  25  does  not 
contravene  the  Ontario  Human  Rights  Code,  as  such  classification 
differentiation  is  based  on  reasonable  and  bona  fide  grounds 
within  the  meaning  of  section  21  of  the  Code. 
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Released: 


January  20  ,  1987 
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